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Martin (1895), 32 N. Y. Supp. 1087. It has even been held that where the 
statute or ordinance under which the municipality seeks to prosecute is alleged 
to be invalid the remedy is not by injunction. In the principal case there was 
no question as to the validity of the ordinance under which the city prose- 
cuted. Skakel v. Roche, supra; Burnett v. Craig (1857), 30 Ala. 135; Cohen 
v. Commissioners of Goldsboro (1877), 77 N. C. 2. 

Evidence — Aliens — Burden of Proof in Deportation Proceedings. — In 
a proceeding for the deportation of a Chinese laborer, not having a certificate 
entitling him to residence required by the Act of Congress, May 5th, 1892, 
Held, that such proceedings are not criminal in their nature, and hence it is 
competent for the Government to swear such Chinese person as a witness 
against himself. Low Foon Yin v. United States Immigration Com'r. (1906), 
C. C. A. Ninth Circ, 145 Fed. Rep. 791. 

The constitutionality of the Act of May 5th, 1892, when freed from its 
criminal feature, providing for imprisonment, etc., of Chinese persons, con- 
victed under it, which was done by the Decision of the Supreme Court in the 
case of Wong Wing v. United States, 163 U. S. 228, is no longer an open 
question. It was settled in the case of Fong Yue Ting v. The United States, 
149 U. S. 698, that the Deportation Act is constitutional, and since the pro- 
ceedings are not, criminal in their nature, but civil, that the rule of evidence 
compelling one included within the forbidden class to establish the fact that 
he is an exception to the general rule, either by certificate or other testi- 
mony, on pain of deportation, is not a violation of any rights which he pos- 
sesses under the Constitution of the United States. Granting this to be sound 
doctrine, which is somewhat doubtful in the light of the strong dissenting 
opinions by Mr. Chief Justice Fuller, Mr. Justice Field and Mr. Justice 
Brewer, there remains still a further question. Is the burden on the United 
States first to show that the defendant comes within the forbidden class, and 
is the proceeding to that extent criminal, so that in the determination of this 
preliminary question, the defendant may rest on a presumption of his inno- 
cence, produce no testimony, and refuse to be sworn to testify against him- 
self ? The argument, on which is based a conclusion that the proceedings are 
not criminal, is this, quoting from the opinion of the Court in United States 
v. Hung Chang, 134 Fed. Rep. 25 : "It's object [the act's] is to expel the alien 
from a place where he has no right to be, and to send him back where he 
belongs. It does not punish him, for expulsion from the place where one 
has no right to be is not punishment, and it does not forfeit any right * * * 
for he has no right to be here and therefore possesses none to forfeit." 
This argument would seem to fail when applied before it is ascertained 
whether or not the defendant comes within the forbidden class and hence 
has or has not rights which could be forfeited. It has been decided that a 
child born of Chinese alien parents within the territorial limits of the United 
States is ipso facto a citizen of the United States, Wong Kim Ark v. United 
States, 169 U. S. 699. Such a person has rights under the constitution, which 
may be forfeited, yet under the interpretation of the act that it is for all 
purposes civil, such a citizen apparently could not stand upon his presump- 
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tion of innocence and be entitled to his discharge in the absence of any 
evidence adduced for or against him. Judge Wing's conclusion in United 
States v. Hung Chang, 126 Fed. Rep. 400, would seem to be correct, that the 
proceeding is criminal in its nature at least with respect to the determination 
of this preliminary question. He says "When therefore the question is raised 
as to whether or not a particular individual is a Chinese person and an alien 
* * * upon the solution of that issue depends the existence or non-exist- 
ence in favor of that individual, of constitutional rights which would prevent 
his deportation." In the case in question, the defendant was compelled to 
testify as to his birth, nationality and occupation, some or all of which facts 
were material in placing him within the forbidden class and casting upon 
him the burden of proving his right to remain. This evidence would seem to 
have been inadmissible on the question of the status of the defendant. 

False Imprisonment — Joinder of Causes of Action. — The plaintiff 
brought this action against three defendants to recover damages alleged to 
have been sustained in consequence of their wrongful acts resulting in his 
arrest and temporary confinement in the police station in the city of Yonkers. 
Plaintiff alleges in his complaint, (1) that the defendant Scheibel, a police- 
man, arrested the plaintiff without a warrant in the city of Yonkers for hawk- 
ing without a license, whereas he had a license, and took him to the station 
house; (2) that the defendant Lent, the sergeant in charge of the station 
house, locked him up; (3) that the defendant Woodruff, the captain and 
commander of the police force was sent for and informed by the plaintiff of 
the said facts of his false arrest and imprisonment, but refused to discharge 
the plaintiff, and detained him all night. At the end there is an allegation 
that the acts of the defendants were "willful and concerted." Defendants 
each demurred to the complaint upon the ground : that there was an improper 
joinder of several causes of action which said causes of action do not affect 
all of the said parties. Held, that the demurrers must be overruled in that 
the complaint alleges only one cause of action against the defendants. Egles- 
ton v. Scheibel et al. (1906), 99 N. Y. Supp. 969. 

The theory of the case as held was that there was one continuous tres- 
pass only, and not several trespasses. If an officer falsely arrests a person 
and starts with him to the station house, every officer or other person who 
joins with him in the tort at successive intervals and places on the way, and 
the officer in charge at the station house who receives the arrested person 
from them and locks him up, are all participants in the same tort, if liable for 
tort at all. In such a case the plaintiff is not obliged to bring a separate 
action against one or each wrong doer, making him liable only from the time 
and place of his participation. Livingston v. Bishop, 1 Johns 290, 3 Am. Dec. 
330 ; Bissell v. Gold, 1 Wend. 210, 19 Am. Dec. 480 ; Guille v. Swan, 19 Johns 
381, 10 Am. Dec. 234; Elder v. Morrison, 10 Wend. 128. Rich, J., dissenting 
says, "It is apparent that the theory of the plaintiff's alleged cause of action 
is a conspiracy by and between the defendants. In the absence of a con- 
spiracy, the separately alleged causes of action do not affect all the parties; 
neither would be liable for the act of the others, and a demurrer by each 



